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Thomasenia Duncan MUR#_(QQ_K-L—
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463
Re: :EC Ccmal:'lnt- :::'lm Issues Projeet, Ed Failor, Jr., Ed Martin, and Harold
mons, Respon
~ Dear Ms. Duncan:

I write to bring this complaint against American Issues Project, Inc.; Ed Failor, Jr.; Ed Martin
(collectively, "American Issues Project” or "AIP"); and Harold Simmons. The facts indicate that
AIP knowingly and willfully failed to register and report as a political committee with the
Federal Election Commission, accepted excessive contributions, and failed to file the proper
reports with the Comumission, and that Mr. Simmons made contributions far in excess of his

A. FACTS

On August 21st an organization calling itself the American Issues Project began airing an
advertisement in Ohio and Michigan that expressly advocates the defeat of the presidential
candidacy of Senator Barack Obama. The advertisement can be viewed at AIP's website:
http://www.americanissuesproject.org.

AIP first surfaced on August 8th; ont thit day a dormant Delaware corporation named Avenger,
Inc. (emd previoasly known as Citizens for the Republic, Inc.) changied its name to "Americen
Issuws Project, Inc." The comporate doounrents ave fitached. The cmyent bourd members include
Ed Failor Jr. and Ed Mdttin. See http://www.americanissuesproject.org/about-aip.html.

On August 19th, tha organizatien filed & Form 5 "Repart of Indepecdent Expenditures Made and
Coatributiems Recoived” with the Coanmizssion. Ou this form, which was certified urder penalty

~ of perjury by Nancy H. Watkins, AIP disclased thst it spert $2,878,872.75 on an independent
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expenditure opposing Barack Obama in connection with the convention. The form also discloses
that this paecise amount — $2,878,872.75 — was cantributed to AIP fram Harold Simmons on
August 12th. AIPhas not filed any othes report with the Commission as of the date of this
Complaint.

naeumyublwmfomauonmgardmgmymmmyothuﬂlmﬂxeabwe-mfmed

expenditure; AIP's spokesperson has gaid only that it "plans to do"
policy work in the fulims. See B. Smith, "Ghama to DOJ: Biock Tearxrist Ad," Pulifico, Aug. 25,
2088, st iuttmy//wevw.politice.cam/newn/stories/ 023512816 Jtwsi.

Obama for Ameriga, the principal campeign corimittoe of Barack Obama, has filed three letters
with the Department of Justice seeking a full investigation of AIP's activities. Those letters are
attached.

B. LEGAL ARGUMENT
1. AIP is a Federal Political Committee

AIP is an entity that adopted the corporate existence and tax exemption of another corporation in
August of an election year, that has spent almost thene millien dollars on independent - -

expenditures attempting to influence the presidential election, and that has engaged in no other
activity since its incoption. These facts are not in dispute.

AIP claims on its Form 5 that it is a qualified nonprofit corporation ("QNC™) under 11 C.F.R.
§114.10, a starus which would allow it to make independent expenditures. However, the facts
plmnlylndlcawﬂiltAIPumotclmeNCMu.

To s 8 QNC, AR must be demmibed in LR.C. § 501(c){4). Sex 11 CER. § 114.10(cX5). That
requirement, in tin, dopais on an ceganizaiitn hoving ae its primery pusposs the "promotion of
social welfam," whith "dows not inclnds direct or indimet participation or intervention in
political campaigns on behalf of or in opposition to any candidate for public office.” Treas. Reg.
§ 1.501(c){4)-1(a)(2). Both the Suprema Court and the Comamiasion have noted that if a QNC's

enpending become 80 extensive that the organization's major purpose may be
rogarded as campaign activity, the corporation would be classified as a political committee.”
FEC v. Mass. Citizens for Life. Inc., 479 U.S. 238, 262 (1936); see Express Advocacy;
WMWMMW@WMF&M3M
35304 (July 6, 1995) (cautioning that if a qualified nonprofit corporation's major purpusse is
campaigm svtivity, "it will be trented a= a political committee urider the MECA end subjimt w the
sppliczble regulntions™).
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AlIP's corporate history also raises the question of whether AIP, under its previous name
"Citizens for the Republic" ever accepted any direct or indirect corporste fumding. QNCs are
forbidden from taking any such donations, see 11 C.F.R. § 114.10(c)(4)(ii), and the Commission
mmmmmmgmmmmbuwmdemmmdonmm See 60 Fed. Reg. at 35301
("knowitigly accepted prohibited dondtions will void a corporation's exemption, even if the
corpordtion accepts only a ds minimis amomnt™). When Ciilzens for the Republic was firit
founded, it wes reperted that it hms svouzod §17 millfon in "solid flmmuial commitmentn.” See
Mae: /stibimior, “Riegen’s Diuciples Plen Rdélswsnls of Conservative hiovement,"
ThedAtlantic.avm, &

http:mascamibipuler. thestlantic com/amchives/2007/10/ l7m _plodges_in_tho.php: The
Commission should investigate to ensure that none of the $17 million came from corporate
sources. If any of the previous fimding did stem directly or indireotly frem a corporation, then
AIP cannat be considered a QNT.

The facts of AF's formatfiom, and U pereettage of lis furmll Ssvo®ed to influencing the
presidential siection (1003%), put the lie to any claim to QNC status. AIP has done nothing other
tlnneollectlndspmdﬁmdsmde&athckObama'lmdidncy There is no question that its
"majer pxpems” ig fexioral comphign mtivily; fewefore, it shsuld register mnid romoni to fie
Cumunﬂ.ﬁpd:hcﬂmmﬁﬁ.uﬂdeymunmmmm
eumbmmhmnm Swe 2U.S.C. § 441a(a)(1). Jis failaev ta do 80 i3 a Enowing gaxi
willful violation,

2. AIP fas Fafled to Flle a Post-Convention Independent Expenditure Report

AIP's Foxm § indiusted that its advertisement was in connection with the convention. And yet, a
substantial portion of its advertisement — well over the $10,000 independent expenditure
reporting threshold — airied sfter the canvention, The post-commntion wivartisssmsts can mly
considered to be made with respect to the general election, and yet AIP has not filed another
Foom 5 repmrt with the Cemmissicw. AIP is thensfiore in vinlation of the: indypemient exponditure
reporting raquirements. Sap 11 CF.R. § 108.10(c).

3.  Harold Stmmans Has Viciated the Blennial Agpregate Limit

Harold Sinxmmens, the sole reported donor to AIP, has violated tre 35,000 per year cotttribution
limit to AIP, becamse AIP is a felioral political committes. See 2 U.S.C. § 441a(a)(1XC).
However, even if AIP were properly considered a QNC, Mr. Simmons would still be in gross
violation of the fedietul ommtribaxtin linvies.

Individusis may enly make & total of 108,300 im fedoral cantributians during the calandar yeam
2007 and 2008; of this ammeuxd, anly $&5,500 =ay ba givan inm federnd contributbens to
organizatinns othar then candidate committecs, smd 20 more than $42,700 may be givemin
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federal contributions to organizations other than candidate committees or national party

_ commiitees. Sae2 U.S.C. § 441a(a)(3) (as indexed for inflatien).

Under Corzmission regulations, this amoant includes not only contribations to federal candidates
and political committees, but also contributions in response to 2 "communication if the
communication indicaies that any portion of the fimnds received will be used to sappoit or oppose
the election of a clvarly identified camisdate." 11 CFR. § F00.57(a). The sggregate limit also
epgiiits to "costibutions made to other orgatritetivns ¢r intividusls but eermarioed fiir polisical
pucpnrse;” valnioh soe included in tho dofivitien af a federal contributions. Buxkley v. Valeo, 424
USS. 1, 78 {1974); see Fusderal Eleation Comm's v. Survival Edua. Fund, Inc., 65 F.3d 285,

295 (2d Cir. 1995) (defining fedexal nontritetions as including funds "conmerted to expenditures

* subjeat to regulation under FECA").

AIP's Porm 5, in and of itself, provides a prima facle case of a knowing and willful violation of -
the biemsial conribution Kmit by Mr. Simmons. AIP spent every penny of Mr. Simmons'

. contribution on an independent expenditure attacking Barack Obama, making it extremely likely

Mﬁeﬁuﬂswmgimhummhaamuniﬂﬁmdmﬁbagmmymuwwqm
See 11 C.F.R. § 108.57. Mcxeaver, by listing hiew on: its Form 5, AIP is admiiizg thmt the
*comtribution was ada for the purpoae of fxiliesing” AIP's independent expenditure. Jd.

§ 109.10(e)(1)(vi). Thus, on the face of AIP's Form S — submitied under peralty of perjury — it is
clems thei Mr. Simmears' contribution wes ia gmes viciation of the hizunial limits.

This violation was knowing and willful. Mr. Simmons is well aware of the penalties for
violating the aggregate limits; the Commission has found that Simmons twice before violated the
individual aygregate spemling fimits. He was fined $19,500 by the Commissicn for-surpassing
thel:mt(nthnthmc.aSZSOOOom-yeathmt)bysz9.250ml989md869926m1990 He
w3s alto seod by his daugilters aver allegaticsza that he smade hundreds of thmussnds of doliurs in
fecumi] peiitical cunitritsstions in feir oames, in vioimion 8f 2 U.S.C. § 441£. See S. Fimap,
"Faroily Feml Simwws How Rioll Spromd Pelitics] Gaits,” Loillas Momming Naws, Max 4, 1987, et
Al

Mr. Simmons has not only bean accused of repeated violations of federal election law, he is now
a third-time offender of the individual aggregate limits. He has shown no respect for federal
election law generally, and no regard for the individual aggregate contribution limits specifically.
This time he has exceeded the two-year aggregate limit by not tens of thousands, but by millions
of dollars. The Commission should act quickly and forcefully in this matter.

C. REQUESTER ACTION

Theae ars knawing and willful violations. We ask that the Commission conduct a prompt and
vigosous investigation and seck the full remedies available under the law, including the
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maximum fine: 200% of the amount of the contribution or expenditure at issue. See2 US.C.
§437g(a)(5)(B), (6)(B).

Very truly yours,

gl

Robett F. Bauer
General Counsel
Obama for America

SUBSCRIBED AND SWORN to before me this 8th day of September, 2008.
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SECRETARY OF STATE

STATE OF DELAWARE
CERTIFICATE OF AMENDMENT
(A CORPORATION WITHOUT CAPITAL STOCK)
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" STATE OF DELAWARE
CERTIFICATE OF AMENDMENT
(A CORPORATION WITHOUT CAPITAL STOCK)

wuwmmmmmmaumhnm-
follows:

hu(bmglmlv%thmdmlwmm“m
o follows: T h-t” mht hw

() Thae weid emendoent was iy adopeod.in sccordance with e provisioes of
Sastioh 342 of the Gl Cotparatibn Law of the Stsia of Debawere.

IN WITNESS WEEREOY, vaid cisporition has amxsod this oerificats % be

sgudtis 19 day of Yemk (AD, 108 __,
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Jtate of Dalsware

Secvetaty of
SV Orospisss - I STATE OF DELAWARE
CERTIFICATE OF INCORPORATION
Auomocxoconroum
¥
CITEZENS FOR THE REPUBLIC, INC.

FIRST: The pame of the corporation is:
Cltizens for the Ragubile, Inc.

SECOND: ‘The address of the registered office of the cotporation in the State of Delaware is
Jocated st Corporation Sexvice Company, 2711 Centegville Road, Suite 400, -
Wilmington, Delawsre 19808, located in the County of New Cumsile. Ths
registered ageat in charge thereof is Corporation Sesvics Company.

THIRD:  The pumoso of fist corpevesion, Titkans Tir thy Rapublia, Ine., Iy 1o act fos any
lawful pisgose fiar & socket welfans aopatamifén porswi W) sostian S01(c)4) of
the Mternal Revenue Code of 1986 (or the corresponding section of any future
fedcral tax esdad,

FOURTH: The corporation shall not hawe any agpital stock and the conditions of
membasship shall be stated in the corporatioa's Bylaws.

FOTHY mmudmﬁﬂu-d&mofMWiluﬁﬂow
Sharon C. Nehes
¢/ Foley & Lardoes LLP
321 N. Clask Stroes, fivits 2500
Chicago, Wlinoly 60610

SIXTH: The corporation is acganized exchusively for the promotion of soclal welfare,

CHIZ_TW143.4

wmmmmmﬂadmumm
qualify as exempt organizations under section S01(cX4) of the Internul Revenue
mma:mmumm«mwmm«uym
tax

Notwidwtanding any other prantsions in thews articles #f incecperstion, the
corparation shoil not auty cm ay aiiwities not pemmiitod ta bs carried m by m
organizéaion exempt flom fodemi ingossn mx witer sccuion S(d(o)(4) of fhe

Upon dissclution of the corporation, snd after paying Tor, or providing for its
debts, by majority vote, the carporation®s Board of Directors sha)) disuibute the
cotporstion’s remaining awots #r ome or mere exempt putposes Within the
meaning &F action $018){ of the Istemisl Remexe Coule, fs St time te lime
ameind, o s ourressuriing eaxtien of any future tax code, or shall
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of the corporation's remaining assets to the Federal, state or local government
:rylmllepupou Any asseiz got e disteibuted shall be dispowed ofby 2 mwust
of competess jusisdicsion of the county in whick the paincipst offiec of the
organizatisg is them located, exclusively for such gurposes,

I, the undevsigned, for the purpose of forming a corporation under the Iaws of the State of
Delaware, do makn, file and geoord this Cectificate, and do certify that the facts heyoin atated ane
true, and 1 have sccordingly hereunto set my hand this 17th day of May, A.D. 2007.

oHE_Tism.
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State of Delaware

Annual Franchise Tax qzeporc
(v S Woree, . -

4804 Oxbow Avemie 3157 832-4566|
Ila'.ous m. 8D 57106 United States
CORPORATION SERVICE COMPANY 2000014

2711 CENTERVILLE ROAD
SUITE 400

[WILMEXGTOR DE 19808
SUyld BAT ERS GAYE  SMCK pLisx

Ipn-lﬁoek Conpany

i
i TRV 2D T
steBan Moore
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Sioux ils 8D 57106 Unitad Statas
T3 NET/CIT AR
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6icux Frallisz 80 57106 United States

mm

Sioux Yallks 8D 5110‘ United States

chard Shexn
4004 Oxbow Atenua
Slaux ¥alle SD 57106 United Statas

tal susber of Ii.mun:s J
w ) 3f ey officer or éwmcsor of & corporstion vegeared £0 Maky o |

mm e m.‘, qﬂnmh:ﬁmu&ﬁuwﬂmﬂhﬂqz‘fm
Faul Erickson

4904 Qxbow Avenua Exacutiva Director
2008-04-01

Sioux Falls 8D 85710€ Unitad Etates




